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STATEMENT OF NATURE OF CASE 
Appellant is seeking damages from respondent for 
the alleged loss of appellant's luggage. The issue before 
the Court is whether Article 28 of the Warsaw Convention, 49 
CJ.S.C.A. 1502, empowers the Utah courts to excercise in 
personam jurisdiction over the respondent, 
DISPOSITION IN LOWER COURTS 
The Fifth Circuit Court, Salt Lake County, Salt 
Lake Department granted respondent's Motion to Dismiss for 
lack of personal jurisdiction. The Third District Court of 
Salt Lake County affirmed. 
RELIEF SOUGHT ON APPEAL 
Respondent seeks affirmance of the lower courts1 
orders. 
STATEMENT OF FACTS 
Respondent, Pakistan International Airlines (here-
inafter "PIA"), is a corporation organized under the laws of 
the Republic of Pakistan with its principal place of busi-
ness in Karachi, Pakistan. (Record, p. 76) PIA has never 
been licensed to do business in Utah, has no agent for ser-
vice of process in Utah, has no offices in Utah, pays no 
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taxes to Utah, does not own or lease property in Utah, does 
not maintain bank accounts or records in Utah, does not 
operate aircraft into or out of Utah, has not borrowed money 
from any entity in Utah, does not maintain any telephone 
listing in Utah, does not advertise in Utah, and has never 
solicited business from the appellant. (Record, pp. 76-80, 
105-107) 
On June 1, 1982, appellant Mabud, a Salt Lake 
County resident, purchased airline tickets by mail from 
Alien Travel of Chicago, Illinois for a round trip from Salt 
Lake City to the Near East. (Record, pp. 2, 86, and Exhibit 
I to appellant's brief) He commenced his journey on June 
22, 1982 via United Airlines and, after arriving in New York 
City, boarded PIA's aircraft for a flight to Cairo, Egypt. 
(Record, pp. 86-88, 92) In Cairo, appellant discovered that 
his luggage was missing. (Record, p. 88) 
- 2 -Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
ARGOMENT 
POINT I; RESPONDENT IS NOT SUBJECT TO 
PERSONAL JURISDICTION UNDER EITHER THE 
"DOING BUSINESS11 OR "MINIMUM CONTACTS'1 
STANDARDS• 
In Roskelley & Co, v. Lerco, Inct/ 610 P.2d 1307 
(Utah 1980), this court noted that a defendant is subject to 
in personam jurisdiction when it is "doing business" in Utah 
or when its in-state activity falls within the criteria of 
the long-arm statute, Utah Code Ann. 78-27-24 (1953), and is 
related to the plaintiff's cause of action. The circuit 
court below held that neither of these bases applied to the 
respondent. 
In the circuit court, PIA submitted the affidavits 
of Haider Jalal and Tom Wilke which established that PIA has 
no personnel, funds, equipment, facilities, or operations in 
Utah. (Record, pp. 76-80, 105-107) Mr. Mabud failed to 
produce any evidence to the contrary. Indeed, his own 
answers to interrogatories established that PIA had no con-
tacts with the appellant in Utah. (Record, pp. 84-93) Mr. 
Mabud purchased his tickets by mail from Alien Travel 
located in Chicago, left Salt Lake City on United Airlines, 
and first boarded PIA's aircraft in New York City. If PIA 
misplaced appellant's luggage as alleged, the loss occurred 
somewhere between New York City and Cairo. In view of the 
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record before it, the circuit court properly held that 
respondent neither was "doing business" nor had "minimum 
contacts" in Qtah. 
POINT II, ARTICLE 2 8 OF THE WARSAW 
CONVENTION DOES NOT DICTATE THE DOMESTIC 
FOROM IN WHICH THIS CASE MAY BE HEARD. 
Appellant urges that Article 28 of the Warsaw Convention, 49 
O.S.C.A. 1502, enables the Utah Courts to exercise iji per-
sonam jurisdiction over PIA independent of the "doing busi-
ness" and "minimum contacts" standards. Such a contention 
is against the manifest weight of authority. 
Article 28(1) of the Convention provides: 
An action for damages must be brought, at 
the option of the plaintiff, in the 
territory of one of the High Contracting 
Parties, either before the court of the 
domicile of the carrier or of his prin-
cipal place of business, or where he has 
a place of business through which the 
contract has been made, or before the 
court at the place of destination. 
Appellant argues that since Salt Lake City was his ultimate 
destination, Otah courts have jurisdiction in this matter. 
However, it is well-established that the "place of destin-
ation" referred to in Article 28 is the nation of destina-
tion rather than any particular locality within that nation. 
In Mertens v. Flying Tiger Line, Inc., 341 F.2d 851 
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(2nd Cir . 1965) , the defendant a i r l i n e argued that the 
Warsaw Convention governed not only the nation but a lso the 
loca l forum where an action could be brought. The Second 
Ci rcu i t re jected t h i s contention s t a t i n g : 
However, we read A r t i c l e 28(1) qui te dif-
f e r en t ly . The "places" specif ied refer 
to the High Contracting P a r t i e s , not to 
areas within a pa r t i cu la r High Contrac t -
ing Par ty . An act ion may be brought, at 
the option of the p l a i n t i f f , in the 
t e r r i t o r y of a High Contracting Party, if 
the domicile of the c a r r i e r , the p r in -
c ipa l place of business of the c a r r i e r , 
the place of business at which the 
contrac t was made, or the place of d e s t i -
nation i s within that country. P l a in -
t i f f s choice of forum within that coun-
t ry i s governed by the in t e rna l law, with 
a l l i t s i n t r i c a c i e s and complexi t ies , 
not by the Warsaw Convention. 
The basic uni t of i n t e rna t iona l law i s 
the n a t i o n - s t a t e and i t i s fa i r to 
assume, absent clear indica t ions to the 
contrary , that A r t i c l e 28(1), was wri t ten 
with reference to n a t i o n - s t a t e s , not 
to areas and subdivisions of na t ion-
s t a t e s . The minutes of negot ia t ions sur -
rounding the draf t ing of the Treaty do 
not reveal the s l i g h t e s t concern with 
the problems r e l a t i ng to choice of forum 
within a n a t i o n - s t a t e , and in fact the 
discussion on A r t i c l e 28(1) contains some 
ind ica t ions that the d ra f t e r s merely 
attempted to control choice of forum at 
the l eve l of n a t i o n - s t a t e s . The United 
Sta tes Senate ce r t a in ly did not ind ica te 
that i t understood that the Warsaw Con-
vention would have any impact upon the 
rules governing the choice of forum with-
in the federal system, or among the 
various s t a t e s , see 78 Cong. Rec. 11577 
(1934). (Citat ions omitted; emphasis 
added.) Id. at 855. 
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It is clear from the foregoing that the Warsaw Convention 
governs only jurisdiction among the signatory nations, i.e. 
treaty jurisdiction. 
The importance of domestic law in the determination 
of the local forum was emphasized in Smith v. Canadian 
Pacific Airways, Ltd., 452 F.2d 798, 800 (2nd Cir. 1971) 
wherein the court stated: 
This case raises fundamental issues 
regarding the power of American courts to 
entertain litigation involving inter-
national airline transportation. We hold 
that in a Warsaw Convention case there 
are two levels of judicial power that 
must be examined to determine whether 
suit may be maintained. The first level, 
on which this opinion turns, is that of 
jurisdiction in the international or 
treaty sense under Article 28(1). The 
second level involves the power of a par-
ticular anited States court, under 
federal statutes and practice, to hear a 
Warsaw Convention case--jurisdiction in 
the domestic law sense. 
Although it did not have a question of personal jurisdiction 
before it, the court demonstrated its concern for the impor-
tance of such jurisdiction in a footnote to the last sen-
tence quoted above: 
No question of in personam jurisdiction 
was raised in this case, although such 
jurisdiction is also an important element 
of the power of a court to decide a 
case. 
Both Mertens and Smith have been touchstones for 
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subsequent cases. In fact, four of the cases quoted and/or 
cited by the appellant have followed Mertens and Smith. 
In Fabiano Shoe Co., Inc., v. Alitalia Airlines, 
380 F.Supp. 1400, 1403 (D. Mass., 1974), the court stated: 
Since Boston was "the place of destin-
ation,f of this shipment, an appropriate 
court of the United States may exercise 
jurisdiction in the international or 
treaty sense. This Court, however, does 
not possess jurisdiction in the domestic 
law sense. Plaintiff in its memorandum 
relies solely upon the Warsaw Convention, 
art. 28, to establish jurisdiction. 
Article 28 does not confer jurisdiction 
upon any particular court in the United 
States. That is to say, the Convention 
does not confer jurisdiction in the 
domestic law sense but only in the inter-
national law sense. (Emphasis added; 
citations omitted.) 
In Butz v. British Airways, 421 F.Supp. 127, 129 
(D. Pa. 1976), the court discussed the issue as follows: 
In matters governed by the Warsaw 
Convention, jurisdiction takes on a dual 
concept. Jurisdiction in the inter-
national sense must be established in 
accordance with Article 28 (1) of the 
Warsaw Convention, and then jurisdiction 
of a particular court must be established 
pursuant to applicable domestic law. 
[Citations omittedj 
The court in Vergara v. Aeroflot "Soviet Airlines'1, 
390 F.Supp. 1266, 1269 (D. Neb. 1975), delineated the proper 
analysis for federal courts as follows: 
This article has caused considerable con-
fusion in the past, but more recently it 
has been held to require a federal court 
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to undertake a three-pronged t e s t . A 
p l a i n t i f f must f i r s t e s t ab l i sh that 
cour ts in the United S ta tes have " t r e a t y 
j u r i s d i c t i o n . " To do so, one of the four 
condi t ions specif ied in A r t i c l e 28 must 
be s a t i s f i e d . Then the p l a i n t i f f must 
show federal j u r i s d i c a t i o n over the sub-
j ec t matter of the lawsui t . F ina l ly , the 
defendant must be subject to personal 
j u r i s d i c t i o n within the d i s t r i c t in which 
the s u i t was brought. CCitations omit-
t e d j 
In H i l l v. Dnited A i r l i n e s , 550 F.Supp. 1048, 
1053-1054 (D. Kan. 1982), the court discussed the precedents 
as follows: 
The Mertens case has gained wide accep-
tance, and it is now established that 
matters governed by the Warsaw Convention 
are subject to a dual concept of juris-
diction. On the first level, jurisdic-
tion must be established in the 
international sense, that is, that the 
lawsuit is proper in a particular country 
within the meaning of Article 28 (1) of 
the Warsaw Convention. The second level 
of jurisdiction is the jurisdiction of 
the particular court selected by the 
plaintiff. The particular court selected 
by the plaintiff must have jurisdiction 
pursuant to applicable domestic law. 
CCitations omittedl 
It is clear from the foregoing cases that in any 
dispute involving the Warsaw Convention, the court first 
determines whether treaty jurisdiction is present. Once 
that element has been established, the court refers to 
domestic law to determine whether it is the proper forum 
- 8 -
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within the United States to take jurisdiction. Unless both 
elements are satisfied, the court does not have jurisdiction 
to hear the controversy. 
CONCLUSION 
Pakistan International Airlines has never contended 
that the courts of the United States cannot hear this case. 
Respondent concedes that the United States was appellant's 
"place of destination" under the terms of the Warsaw 
Convention. However, Mr. Mabud has failed to satisfy the 
requirement of domestic jurisdiction. Since PIA is not 
"doing business" in Utah and had no "minimum contacts" with 
Mr. Mabud in Utah, PIA respectfully submits that this court 
should affirm the lower courts' orders. 
/ / / ^ 
DATED this /(# day of January, 1984. 
CHRISTENSEN, JENSEN & POWELL 
M. Douglas Bayly 
Attorneys for Respondent 
Pakistan International 
Airlines 
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